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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 
 
 

In the Matter of  
 
Sandwich Isles Communications, Inc. 
 
Petition for Waiver of the Definition of “Study 
Area” Contained in Part 36, Appendix-Glossary 
and Sections 36.611, and 69.2(hh) of the 
Commission’s Rules 

) 
) 
) 
) 
) CC Docket No. 96-45 
) 
) 
) 

 
REPLY TO OPPOSITIONS TO 

HAWAIIAN TELCOM’S APPLICATION FOR REVIEW 
 

Hawaiian Telcom Communications, Inc., on behalf of its incumbent local 

exchange carrier (“ILEC”) subsidiary, Hawaiian Telcom, Inc. (together, “Hawaiian Telcom”), 

hereby submits this Reply to oppositions to Hawaiian Telcom’s Application for Review of the 

Order issued by the Wireline Competition Bureau (the “Bureau”).1  The Application for Review 

should be granted.  Hawaiian Telcom demonstrated that it has standing under the FCC’s rules.  

The Bureau’s Order aggrieved Hawaiian Telcom and could impact its customers.  The Order 

exceeded the Bureau’s delegated authority.  FCC precedent does not support the grant of a study 

area waiver to Sandwich Isles Communications, Inc. (“SIC”).  At the very least, the Commission 

should delineate the boundary of SIC’s new study area and SIC’s obligations under federal law. 

I. HAWAIIAN TELCOM HAS STANDING TO SEEK REVIEW OF THE ORDER 
 
The FCC’s rules grant standing to submit an application for review to “[a]ny 

person aggrieved by any action taken pursuant to delegated authority.”2  Because the Order 

carved out approximately 203,500 acres from Hawaiian Telcom’s study area and placed 

Hawaiian Telcom at a competitive disadvantage, Hawaiian Telcom is aggrieved and has standing 

                                                 
1  In the Matter of Sandwich Isles Communications, Inc., CC Docket No. 96-45, DA 05-1355 

(Wireline Comp. Bur. rel. May 16, 2005) (“Order”). 
2  47 C.F.R. § 1.115(a). 
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to file its Application for Review.3  While Hawaiian Telcom did not formally oppose SIC’s 

original petition, it raised numerous issues that ought to have been resolved.4 

Moreover, Hawaiian Telcom has become more familiar with pertinent facts since 

the acquisition of Verizon Hawaii.  For example, SIC has asserted its exclusive right to serve 

HHL customers even though the customers requested service from Verizon, and Verizon had 

facilities capable of providing service.5  Similarly, the DHHL and SIC have asserted SIC’s 

exclusive right to serve HHL customers in order to force Verizon and now Hawaiian Telcom to 

remove and/or relocate facilities that it would have the right to maintain even if the Order is 

upheld.6  In addition, SIC continues to articulate its intent to serve urban areas outside the HHL 

through affiliates.7 

This case is unique.  Both the incumbent and new entrant were willing to provide 

service in the HHL for compensation, only the new entrant decided to seek a study area 

boundary change for the sole purpose of maximizing high-cost support.8  The Bureau’s Order 

departed from FCC precedent and exceeded delegated authority in granting the requested waiver 

solely to maximize high-cost support to an area that was not unserved under the Commission’s 

own definition.9 

                                                 
3  Hawaiian Telcom is not seeking compensation for removal of much of the HHL from its study 

area.  SIC Opposition, CC Docket 96-45, at 4 (filed June 30, 2005).  Hawaiian Telcom 
referenced the lack of compensation to distinguish this case from Commission precedent 
where the transferring carrier typically sold the exchanges. 

4  Application for Review at 12-16.  Sprint v. FCC, 315 F.3d 369, 377 (D.C. Cir. 2003) is 
inapplicable as it is a case where Sprint alleged that it would have prepared different 
comments had the Commission characterized the scope of the subject proceeding differently.  
SIC clearly knew the stakes in this proceeding, and knew that neither Verizon nor Hawaiian 
Telcom supported its petition. 

5  See Affidavit of Daniel Masutomi at ¶¶ 8-9 attached hereto (“Masutomi Affidavit”). 
6  Id. at ¶¶ 3-4. 
7  Application for Review at 12-14 (quoting Al Hee and Gil Tam).  SIC Opposition at 13, n. 31. 
8  In the Matter of GTE Hawaiian Telephone Company, Inc., Memorandum Opinion and Order, 

AAD 97-82, 19 FCC Rcd 22268, ¶ 8 (2004) (“2004 Order”). 
9  47 C.F.R. §§ 0.291(a)(2) and 1.115(b)(ii); 2004 Order at ¶¶ 7,8. 
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II. FCC PRECEDENT DOES NOT JUSTIFY THE WAIVER 
 
SIC is mistaken about the application of FCC precedent to these facts.  First, the 

PTI/Eagle Order did not address whether to include in an adverse impact analysis support 

payments to CETCs directly resulting from a waiver grant, nor did PTI/Eagle involve a history 

of rapidly increasing support.10  Here, the Commission has historical data showing growing high-

cost support to SIC as well as to a CETC receiving support based on the amount SIC’s receives.  

Typically, a transferee of exchanges receives the same universal service support as the transferor 

received.11  That is not the case here – SIC’s support has grown from over $5,800 per-line in 

2002, or 0.16% of the fund, to a whopping $14,000 per-line in 2005, or 0.42% of the fund – a 

relative growth in support of over 250% in three years.12  SIC’s claims that future support will 

decrease are unsupported.13   

Second, the Bureau’s Order ignores that the areas in question were not “unserved” 

within the Commission’s meaning of that term.14  While Hawaiian Telcom agrees that HHL 

residents benefit from over $14,000 per-line per year in universal service support, it is obvious 

that any community would benefit from such largesse.  It is not clear why SIC should be granted 

a waiver, the sole purpose of which is to increase support, on the basis that the area to be 

supported was “unserved,” when the facts and FCC precedent indicated otherwise. 

Third, SIC has stated that it plans to use support in part for purposes for which it 

is not intended, serving areas outside its rural study area, in contravention of Section 254(e) of 

the Act.15  SIC’s oblique reference to the audit process, without any explanation of what 

                                                 
10  US West Communications, Inc. and Eagle Telecommunications, Inc., Order, 10 FCC Rcd 1771 

at ¶¶ 10-17 (1995) (“PTI/Eagle Order”). 
11  47 C.F.R. § 54.305(a). 
12  USAC Quarterly Administrative Filing 2002, Third Quarter, Appendix HC01 at 

www.universalservice.org/overview/filings; Order at n. 53. 
13  SIC Opposition at iv. 
14  2004 Order at ¶¶ 8-9.  
15 Application for Review at 12-14. 
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accounting rules would apply to it as a CLEC, is unconvincing.16  

III. THE COMMISSION SHOULD RESOLVE KEY UNDECIDED ISSUES 
 
The Application for Review enumerated several unresolved issues that the 

Commission must address.  For example, the Bureau refused to decide whether the DHHL issued 

to SIC an impermissible exclusive license to serve the HHL or left Hawaiian Telcom’s statewide 

study area undisturbed.17  The Bureau conceded that granting SIC a study area that encompasses 

the ILEC’s territory requires the Commission to decide whether SIC should be classified as an 

ILEC, yet the Bureau failed to rule on this issue, citing a pending Commission rulemaking.18  In 

addition, whether Hawaiian Telcom is eligible to serve parts of the HHL, and on what basis, is of 

paramount importance to Hawaiian Telcom and its customers.  Many federal obligations apply 

only to ILECs.19  A study area is not merely “an accounting concept” overlaying an assumption 

of the ability to serve.20  The FCC froze study area boundaries precisely because of their 

importance for high-cost support eligibility. 

To say that SIC’s “study area…[is] limited to only those areas where there were 

no facilities or service on the Hawaiian home lands in 1997” is not, as SIC asserts, a precise 

boundary definition.21  Hawaiian Telcom disagrees with SIC that “those areas” means “existing 

customers.”22  Hawaiian Telcom’s study area must include all geographic areas of the HHL that 

                                                 
16  SIC Opposition at 13-14. 
17  Order at ¶ 23.  The Commission previously ruled that SIC’s proposed service area was not 

“unserved” but was part of the GTE/Verizon study area.  2004 Order at ¶ 9. 
18  See Order at ¶ 15.  SIC concedes that Hawaiian Telcom is “free” to institute both Section 

251(h)(2) and Section 253 proceedings regardless of the outcome of this proceeding.  SIC 
Opposition at 16-17.  Also, SIC concedes that “[a]ll of the GTE/Verizon facilities and 
customers on the HHL are left in HTC’s study area and are not affected by the Bureau Order.”  
SIC Opposition at 4-5. 

19 See, e.g., 47 U.S.C. § 251(c).  SIC and DHHL are clearly willing to invoke obligations based 
on Hawaiian Telcom’s ILEC status in the HHL when it is to their advantage.  See Masutomi 
Affidavit at ¶ 6.   

20  SIC Opposition at 15-16. 
21  Order at ¶ 15.  SIC Opposition at 15. 
22  See infra notes 6, 17; SIC Opposition at 16. 
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its predecessors were capable of serving in 1997 or areas on or adjacent to which it had facilities 

at that time – whether or not there are new, continuing or former customers in those areas.23  The 

boundary issue also is unresolved because the DHHL has added new territory to the HHL since 

1997.24  Moreover, to say that there is no “real dispute” and that the parties can “cooperate…to 

develop maps delineating their respective study areas,”25 ignores the fact that only the FCC can 

alter study area boundaries.26  Opponents err in stating that no issues need to be resolved.27 

For the foregoing reasons, the Commission should grant Hawaiian Telcom’s 

Application for Review and reverse the Bureau’s Order.  Alternatively, the Commission should 

determine SIC’s study area boundaries and the parties’ rights and obligations in the HHL. 

 Respectfully submitted, 
 
HAWAIIAN TELCOM COMMUNICATIONS, INC. 
 

  
 /s/      

Dated:  July 13, 2005 

Karen Brinkmann 
Thomas A. Allen 
LATHAM & WATKINS LLP 
555 Eleventh Street, NW 
Suite 1000 
Washington, DC  20004-1304 
(202) 637-2200 
 
Counsel for Hawaiian Telcom 
Communications, Inc. 

 

                                                 
23 SIC’s claim that GTE and Verizon have made no facilities investments in the HHL is 

incorrect.  SIC Opposition at 4-5.  See Masutomi Affidavit at ¶ 5-7.   
24  See More land for Hawaiians: DHHL gets 1,800 acres, PACIFIC BUSINESS NEWS, (available at 

http://www.bizjournals.com/pacific/stories/2004/09/13/daily40.html. 
25  SIC Opposition at 15. 
26  Appendix-Glossary to Part 36 (freezing the study area boundaries).  This is an important 

premise underlying the Commission’s October 2004 order.  2004 Order at ¶ 8.  
27  Opposition of Robert N. Herkes, State Representative, 5th District, CC Docket 96-45, at 1-2 

(dated June 29, 2005). 
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CERTIFICATE OF SERVICE 
 
I, Thomas A. Allen, hereby certify that on this 13th day of July, 2005, the foregoing 

“Reply” was served via first class mail, postage pre-paid, upon the following: 
 
Carlito Caliboso 
Chairman 
Department of Budget and Finance 
Public Utilities Commission 
465 S. King Street, #103 
Honolulu, HI 96813 
 
Micah Kane 
Chairman 
Hawaiian Homes Commission 
Department of Hawaiian Home Lands 
P.O. Box 1879 
Honolulu, HI 96805 
 
Edward Shakin 
Verizon 
1515 N. Court House Road 
Suite 500 
Arlington, VA 22201 
 
Jeffry Smith 
GVNW Consulting, Inc. 
P.O. Box 2330 
Tualatin, OR 97062 
 
Richard Gesinger 
Warinner, Gesinger & Associates, LLC 
501 SW 295th Place 
Federal Way, WA 98023 
 
Paul Cooper 
Fred Williamson & Associates, Inc. 
2921 East 91st Street, Suite 200 
Tulsa, OK 74137-3355 
 
Jean Langkop 
CHR Solutions, Inc. 
3721 Executive Center Dr., Suite 200 
Austin, TX 78731 
 
Stephen Pastorkovich 
OPASTCO 
21 Dupont Circle, NW 
Suite 700 
Washington, DC 20036 

 
L. Marie Guillory 
National Telecommunications Cooperative 
Association 
4121 Wilson Boulevard, 10th Floor 
Arlington, VA 22203 
 
J. Jeffrey Mayhook 
Mayhook Law, PLLC 
34808 NE 14th Avenue 
La Center, WA 98629 
Attorneys for Pacific LightNet 
 
TCA, Inc. – Telcom Consulting Associates 
1465 Kelly Johnson Blvd., Suite 200 
Colorado Springs, CO 80920 
 
Gerard Duffy 
Blooston, Mordkofsky, Dickens, Duffy & 
Prendergast 
2120 L Street, NW (Suite 300) 
Washington, DC 20037 
Attorneys for The Western Telecommunications 
Alliance 
 
Representative Robert N. Herkes 
Hawaii State Capitol 
Room 419 
Honolulu, HI 96813 
 
Robin Puanani Danner 
Council for Native Hawaiian Advancement 
33 South King Street, Suite 513 
Honolulu, HI 96813 
 
Vaughn Vasconcellos 
Akimeka LLC 
1600 Kapiolani Blvd., Suite 530 
Honolulu, HI 96814 
 
Olin Lagon 
Hawaiian Homestead Technology, Inc. 
33 South King Street, Suite 513 
Honolulu, HI 96813 
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Dawn Chang 
Ku’iwalu 
Pauahi Tower, 27th Floor 
1001 Bishop Street 
Honolulu, HI 96813 
 
Rockne Freitas 
Hawai’i Community College 
200 W. Kawili Street 
Hilo, HI 96720-4091 
 
Clyde Sakamoto 
Maui Community College 
310 W. Ka’ahumanu Avenue 
Kahului, HI 96732-1617 
 
Marlene K. Purdy 
Ahupua’a o Moloka’i 
P.O. Box 159 
Ho’olehua, Moloka’i, HI 96729 
 
Aulani Ahmad 
Ahupua’a O O’ahu 
87-117 Princess Kahanu Avenue 
Wai’anae, HI 96792 
 
Donna Simpson 
Ka ’Ohana O Kahikinui, Inc. 
P.O. Box 700 
Makawao, HI 96768 
 
Ivan Laikupu 
Wai’anae Valley Homestead Community 
Association 
85-1216 Kumaipo Street 
Wai’anae, HI 96792 
 
Anthony Sang, Sr. 
State Council of Hawaiian Homestead  

 
 
Kamaki Kanahele 
Nānākuli Hawaiian Homestead Community 
Association 
89-188 Farrington Highway 
Wai’anae, HI 96792 
 
G.K. “Pua” Correa 
P.O. Box 1633 
Kamuela, HI 96743  
 
Denise Murphy 
P.O. Box 1181 
Kamuela, HI 96743 
 
Daniel Kaniho, Jr. 
P.O. Box 2217 
Kamuela, Hawaii 96743 
 
Judy Apo 
P.O. Box 471 
Kamuela, Hawaii 96743 
 
Marjorie White 
133-A Boyd Lane 
Honolulu, HI 96813 
 
Betty Lau 
P.O. Box 511 
Kamuela, HI 96743 
 
David Cosson 
Kraskin, Moorman & Cosson, LLC 
2120 L St., N.W., Suite 520 
Washington, DC 20037 
 
Attorneys for Sandwich Isles Communications, 
Inc. 

Associations 
33 S. King Street, Room 520 
Honolulu, HI 96813 
 
 
 
 

  /s/    
Thomas A. Allen 


